


Introduction and Background

Interested Party Rio Grande Huerta, LLC (“RGH”) is made up of future
residents of Co-Housing ABQ, which will be a residential development of housing
units clustered around shared farms, gardens and other communal amenities. RGH
acquired approximately 3.7 acres of vacant land in Albuquerque’s south valley to
create what will be a small and close-knit community. Although zoned for
agricultural use, the land has not been farmed since at least the 1930s!. RGH applied
for a “Special Use Permit (“SUP”) for a Planned Development Area (Residential
and Agricultural Uses).” After reviewing the application and holding a public
hearing, in which many members of the public spoke in support of the project, the
Bernalillo County Planning Commission (“CPC”) approved the SUP with fourteen
conditions. Petitioners, who own land in the vicinity and oppose the project,
appealed that decision to the Bernalillo County Board of County Commissioners
(“BCC” or “County”). Following a public hearing during which those in favor and
opposed were allowed to speak, the BCC affirmed the CPC. The SUP was formally
approved on April 11, 2019.

Pursuant to Rule 1-074 NMRA, Petitioners appealed the BCC’s approval of

the SUP to the Second Judicial District Court. On November 8, 2019, the District

"' RGH adopts the more thorough recitation of facts contained in Respondent Bernalillo County
Board of Commissioner’s Response.



Court issued its Memorandum Opinion and Order affirming the BCC. See

Memorandum Opinion and Order, attached as Exhibit A. The District Court very

thoroughly addressed each of the Petitioners’ arguments, rejecting them all under
the standards set forth in Rule 74 and related case law.

Petitioners then looked to the Court of Appeals under Rule 12-505 NMRA,
which denied their Petition for Writ of Certiorari on August 31, 2020. Petitioners
now ask this Court to review this matter pursuant to Rule 12-502 NMRA.

The County has filed a response to the Petition. RGH concurs with and adopts
the County’s Response, but provides the following as well.

Response to Petitioners’ Basis For Granting the Writ

The Court should deny the instant Petition because the District Court properly
applied Rule 74 to the case presented. The County did not act arbitrarily,
fraudulently, nor capriciously. Further, as the District Court explained, the County’s
decisions were supported by the evidence. Petitioners would have the courts undo
the County’s actions, ignoring perhaps the most well recognized and settled principle
of administrative law: Courts must defer to the judgment of the administrative body
and may only disturb an administrative decision when the stringent standards of Rule
74 are met. See, e.g., Paule v. Santa Fe County Bd. of County Comm'rs, 138 N.M.
82, 92, 2005-NMSC-021, 9§ 32, 117 P.3d 240, 250 (noting the “Court views the

evidence in the light most favorable to the decision); Siesta Hills Neighborhood



Ass'n v. City of Albuquerque, 124 N.M. 670, 673, 1998-NMCA-028, 96, 954 P.2d
102, 105 (holding “[a]ppellate review of actions taken by a governing body, such as
the City Council, is undertaken with deference and those decisions are disturbed only
if the court is not satisfied that the action was authorized by law or if it is not

supported by substantial evidence”).

1. The County Properly Interpreted “Planned Development Area.”

The Petitioners’ primary argument has to do with the interpretation of the term
“Planned Development Area” (“PDA”) as it 1s used in the Comprehensive Zoning
Ordinance of Bernalillo County (“Zoning Ordinance”). Petitioners cite Burroughs
v. Bd. of County Comm'rs, 88 N.M. 303, 1975-NMSC-051, 540 P.2d 233, a case
with no applicability here.

Petitioners claim the District Court “disregarded” Burroughs. To the
contrary, the District Court cited Burroughs and explained its reasoning in light of
that case. See Ex. A, p. 11. Indeed, Burroughs is no help to the Petitioners here.

In Burroughs, this Court held “Planned Development Area” should not be

interpreted to include an “overnight campground” under the version of the ordinance



that was in effect in 1975. The version of the Zoning Ordinance at issue in this case
does define PDA to includes cluster housing and preservation of open space.?

RGH’s concept is cluster housing and very much for the preservation of
agriculture and open space. Project manager and future co-housing resident Marlies
Metodi testified the development will include twenty-seven dwelling units in five
structures ““clustered around shared space”, which will be used for “agriculture,
gardening, growing food, and sharing the harvest.” She further testified the property
was selected specifically for its agricultural opportunities. In affirming the County’s
approval of the SUP, the District Court noted RGH’s plan “facilitates the goals and
policies of the Southwest Area Plan, which also is consistent with a Planned
Development Area special use permit. The cluster housing model is a development
approach the Southwest Area Plan favors because it promotes agricultural
preservation in the South Valley.” See Ex. A, p. 13.

The remainder of cases cited in the Petition are for general legal principles
and cannot be said to be in conflict with the District Court’s Opinion as required by

Rule 12-502(C)(2)(d).

2 See Comprehensive Zoning Ordinance of Bernalillo County §18(B)(23), providing “Planned
Development Area, including residential uses...and the applicant demonstrates the need to vary
... site features in order to create cluster housing development, preserve visual or physical access
to open space...”



The County’s determination that RGH would be permitted as a PDA is within
the plain meaning of the Ordinance and surely within the confines of Rule 74 upon

judicial review. The Petition should be denied.

I The Process Was Not “Rigged”, And The Court Did Nothing Improper
With Respect To Supplemental Evidence.

Issues 2, 3 and 4 of the Petition would have the Court believe that some
conspiracy occurred below, which is nonsense.

Issues 2 and 3 seem to be contrary to each other, as Petitioners first suggest
the District Court improperly considered new evidence, then argue the District Court
did not consider enough new evidence. Whatever argument is being made here is
belied by the fact that it was the Petitioners who moved the District Court to
supplement the record with materials they allege support their claim of some
violation of the Open Meetings Act (“OMA”), and the District Court granted that
Motion as described in its March 2, 2020 Order. See Order, attached as Exhibit B,
p. 2-3. The Court further explained why those materials were not relevant to the
administrative hearing because that was not the proper forum for these alleged OMA
violations anyway. Id.

In any event, Petitioners’ attempt to show the process was “rigged” and in
violation of the OMA 1is nonsensical. In its Response to the Petition filed in the

Court of Appeals, RGH deferred to the County with respect to the OMA, and will
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respectfully do so here. However, as the County and the District Court have
explained, there was no communication between County staff and RGH that was
illegal, unusual, or not also afforded to the Petitioners. Further, the District Court
correctly explained that even if some OMA violation existed, Petitioners were not
seeking the correct legal remedy. Ex. B, p. 4-5. The Petition should be denied.

Conclusion and Prayer for Relief

The issues presented to the Court have been settled in RGH’s favor at the
administrative and District Court levels and the Court of Appeals declined review
after being presented with Petitioner’s arguments. Petitioners’ wild accusations of
some “rigging” of the process and violations of the OMA are baseless and should
not be entertained by this Court. Further, and more importantly to the matter at hand,
the Petition does not demonstrate any error in the District Court’s finding that the
County took no action that was arbitrary, capricious, fraudulent or unsupported by
substantial evidence. Rule 74 requires this heightened standard to disturb the
decision of an administrative agency, and there is simply no evidence to support such
a finding here. The Petition should be denied.

Statement of Compliance

This Response complies with Rule 12-502(D) & (E). It was drafted in 14-
point Times New Roman font. This Response is a total of eight pages and has a

word count of 1,494, as calculated by Microsoft Word.
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Albuquerque, NM 87102

(505) 767-0577
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Exhibit A



fourieen conditions that relate specificaily 1o the proposed use. The written decision is
sufficiently complete to permit meaningful appeliate review.

Appeliants timely exercised their right to obtain judicial review of the Board’s decision.
The Court therefore declines to reverse on the grounds that the decision omits to discuss appeal
rights.

2. Failure to adwmit “new evidence” and to consider alleged Open Meetings Act
vipigtions

In Issues 2 and B, Appellants argue the Board erred by failing to accept and consider a
packet of documents offered at the April 9, 2019 public hearing. The documents Appeliants
attempted to offer at the public hearing are the same documentis that are the subject of
Appellants’ motion (o supplement the record on appeal.  The documents relate 1o Appellants’
contention that the County’s Zoning Administrator violated the Open Meetings Act (OMA) by
holding closed meestings with County staff and with Applicanis” agents. The record indicates the
Board declined (o admit these documents into the record. [RP 001627-29.7 The Board made no
findings or determinations regarding the alleged OMA violations.

Appellants argue the Board acted arbitrarily and capriciously by refusing to accept the
“new evidence.” Appellants ask the Court to remand this matter so the Board may consider the
documents and the OMA violations allegedly committed by the Zoning Admirnistrator, [SAl at
F2-14.]1

The Court declines to remand. The Board does not have authority to adjudicate
violations of the OMA. NMSA 1978, § 10-15-3(C) {1997} {conferring jurisdiction on the district
courts 1o enforce the Open Meetings Act). Accordingly, it was not arbitrary or capricious for the
Board to decline to admit evidence regarding alleged OMA vinlations or to determine if OMA

violations occurred,
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